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Supreme fonrl or the I nllesl ?l (.
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fmrtt in mailer of LftWx'm P. Mitiigan,

jHtmmer. Un cmifteaK y ummon y
opinion heittxen lit J of ike (YrwW

Court of tie Untied Stair for Ihe lUttrirl of

Mr. Justice Da v delivered the opinion
tbe ewttrt.
On the 10th Am- - of May, ISC-j- , LamliJin

MTtligan prffwill a petition to the
reitU Court of tlie United Wale lor the

District of Indiana to be discliargod from
alleged unlawful imprisonment. The
made by the petition in thk: Milli
ia a citizen of tlie United States; has

lirw tor twenty years in lnmana, and at
time of the grievances eomplaiHesl of
not, ami never had been, in the mili-

tary or naval service of the United States.
the Sih of October, IBdi, while at home,

was arretted by order of General Alvin
Hover, commanding: the military dis

of Indiana, ami has ever since been
In dose confinement.

Oh the 21si day of October, 1864, he was
brottght before a military commission, con
vened at Indianapolis by order ot Ueneral
Hew. tried ett certain charges and speci
fications, found guilty, and sentenced to be to
imaged, ami the sentence ordered to be

Friday the 10th day of May, is
1865.

On the 2d day of January, 1805, after I

proceedings of the military commission
at an end, the uircuit uourt 01 lue

United Siates for Indiana met at Indiana- -

and empannelled a grand jury, who
charged to inquire whether the laws

the United States had been violated, and
so. to make presentments. The court to

sHsiotirited on the 27th day of January,
.? .1 - ,i 1 rHaving prior mureiu uircnargeu irom mr-th- er

service the grand jury, who did not
any bill of indictment or make any

resentment against Milligan for any
whatever, and in fact, since his im-

prisonment no bill of indictment has been
found or prasentnient made against him by

grand jury of the United States.
Milligan insists that said commission had
jurisdiction to try him upon the charges

preferred, or upon any charges whatever,
becauae he waa a citieen of the United
States awl the State of Imliana, and had

been, since the commencement of the
rebellion, a resident of any of tho

States whose citizens were arrayed against
government, and that the right of trial

jury was guaranteed to him by the con-

stitution of the United States.
The prayer of ;he petition was, that tin

the act of Congress, approved March
1863, entitled " An act relating to habeas

corpus and regulating judicial proceedings
certain cases," hejmay be brought before
court, and either turned over to the

proper civil tribunal to be proceeded
against according to the law of tbe land,

discharged from custody altogether.
With the petition were tiled the order
the commission, the charges and specifi-

cations, tho findings of the court, with the
order of the War Department, reciting that

sentence waa approved by the President
the United Stages, and directing that it
carried into execution without delay.
petition was presented and filed in

open court by the counsel for Milligan ; at
same time the District Attorney of the

United States for I tidiana appeared, and, by
agreement of counsel, tho application
Btilimitled to the court. The opinions

the Judges of tho Circuit Court were
opposed on three qusetions, whiehare certi

to the Mtipreme l ourt:
1st. "On the facta stated in said petition

exhibits, ought a writ nfhabeaB corpus
be issued .'

2d. "On the facts stated iu said petition
exhibits, ought the said Lambdin P.

Milligan to be discharged from custody, as
aaid petition prayed ?"
3d. " Whether. iqen the lacts stated in
id petition and exhibits, the military

commission mentioned therein had juris
diction leeallv to try and sentence said
Milligan, in manner and lorm as in aaui
petition and exhibits is staled

The imjiorlance ol the main question
presented bv tins record cauuot be over- -

atated ; for it involves the very funda
mental principles of American liberty.

Durintr the lulc wicked rebellion the
temper of the times did not allow that
calmness in deliberation nnd discussion so
necessary to a correct conclusion of a purely
mdicial mieetion. Tlien considerations of... ...
gaiety were mingled witn me exercise oi
jiower, ami feelings and interests prevailed
which are happily terminated. .AW that
.1.- - I 1 ' - T.-- i .. :n n vw..l fl,;a nnnotiin

well as all others, can be discussed and
decided without passion or tho admixture
of any element not required to form a legal
judgment. We approach the investigation
of tliis case, fully sensible of the magnitude
of the inquiry and the necessity of full and
cautions deliberation. But we are met
with a preliminary objection. It is insisted
tliat the Circuit Court of Indiana had no
authority to certify those questions, and
that we are without jurisdiction to hear
and determine them. The sixth eection of
the "Act to amend the judicial system of
the United States," approved April a.
1802, declares "that whenever any ques-

tion shall occur before a circuit court upon
which tho opinions of the judges shall be
opposed, the point upon which the disa-

greement Ahall happen shall, during tho
same term, upon the request of either party
or their counsel, be stated under the direc-
tion of the iudcea and certified under the
wl of the court to the Supreme Court at
their next session to be held thereafter, and
shall bv the said court lie finally decided:
and tli dooision of live Supreme Court and
tliairnnler in the premises shall be remitted
to the circuit court and be there entered of
record, and shall hav? effect according to

! nature of wild imUrmont and order:
;vV. That nothine: herein contained

ahall prevent the cause from proceeding, if,
in t ie oiHHion oi me coun, lunuer iiv
ceedings can be hsd without prejudice to
the merit.

It is under this provision of law that a

eircuit comt has authority lo certuy anv
iuAtirm to the Supreme LXHiri lor amuui- -

oation. The inquiry, theretore, is, wnemer
tlm rwac of Mllliran broaeht within its
terms. It was admitted at the bar that the
Circuit Cert hd jurisdiction to entertain
the application for We writ of habeas cor-

pus a ltd to hear and determine il; and it
iwuld not be denied: for the power is ex
pressly given in the 11th section of the
wdieiarv act of 1780, as well as in ite later
act of 1S63. Chief Justice Marshall, in

(4 Cranch.) conetrued this
branch of the judiciary act to authortxe the

a &s well ae tn juubm io issue me
writ for tl purpose of inquiring into the
ranee if the cowmitmefit; and this con- -

asnutiinn line never been departed from
1t.it it m maintained with earnestness and
aUilitv that a certiScale of divUion of
opinion pan oeesr only in a eaaf; and
that the proceedinc bv a party moving for

writ of lialieas corpus does not become a
cause until after the writ has been iwneu
ami a return made.

IiHlependently of the provisions of the
act of CongreaH of Marcli 3, 1S63, relating
to habeas oorpit, o which the jietitioner
heaes hi craim for relief, and whirh we

will preaently eoMider, can this portion
be MrMamed .

It is true that it is uwl for a conrt, on ap
jitioalioit for a writ of habeas oorpue, to

me the writ, and en the return to dispose
of the cae ; bwt Ue conrt can eieci m
waive the iasuinr of the writ and cowsider
whether, upon the feels presented in the
priition, the prisoner, it bnMsgftt tewe ii,
could be dieharwd. One of the very
poiHfoon which theoweofToWaa Watkins,
reported in 3 Peters turned was, whether,

; if the writ waa isajted, the petrtioner vsowbl

; a remanded npon the cae which he bad
made.

Tlie Chief Justice, in delivering the
ot Hilton of ike court, said : "The cause of
iitHiaoMeM is atawn at fully by the tie
tiikwer as it could appear on the return of
the writ : eoneetiiwntly the writoueht not to
lie awaided if ike court i aatietied tlmt the

would be reinandwl to prison."
The Judge of the Circuit Court e--f IshTi- -

ana were tsterefwe wrraMd by nn cxpoM
driwiiu m mts ewert in wtu.'tnar the writ.
if j!M4d. skat tke urtsonsf' ei hk awn

i
)rW$iag w righsrSHy datained; btt, it it

ronletHln). if they d5ftm) alxwt the w

of tlfe iiHitrtaonaient, and could
render no judgHet, the prisoner ia rcme-dile-

and cannot have the diluted qnw-t'u- m

rcrlilicd under the act of 1S02. Hii
remedy i complete by writ of error or aj)-H--

if the cotirt render a final jndg-me-

refusing t.j diw;harge him; but if he
idiouldbe ao utiiortanateaa to lie placed in the
IrelieatHit of having the court divided
on the tpseation whether he flionhl live or
die, he ia lmpeiera and witlint remedy.
He wiahe the queation settled, not by a
single Jwlgeat b'w chambew, Imt by the
highest tribunal known to the constitution;
ami yet the privilege i denied him because
the circttlt court couaiatA of two judges in- -

Mttrad of one. Sck a rertult was not in the
contemplation of the Legislature of 1S02,

aivtl tho language wed by it cannot be con-

strued to" mean any such thing. The clau-- e

under consideration wa introduced to fur-

ther
in

the cdn of justice Jjy oblainiiiK a
sjieetiy settlement of important questions to

where the judges might be opposed in

opinion.
Tit ct of 1962 so changed the judicial

ay4m that the Circuit Court, instead of
tiiree, wiu cenped of two judges; nnd
witliottt thia proviaion, or a kindred one, if
the judge difl'ered, the difference would in

queation be ttnaettleil, and justice
denied. Tiie decisions of this court upon
the provisions of this section have been
numerott". In United States vs. Daniel (C

Wheaten) the court, in holding that a di-

vision
of

of the judges on a motion for a new

triai could not be certineti, say : 1 nai
the ouoation must be one which arises in a
cause depending More the court relative

a proceeding lielnnging to the cause." to

Tasting MHIigan'ft erne bjc thU rulp of law,

it not apparent tnai ii is ngiuiuuy ncrr,
and that we are compelled to answer tho
questions on which tho judges below were
opposed in opinion ? If, in the sense of the
law, the proceeding for the writ of habeas of
corpus was the " en use" of the party apply
ing for it, then U lseviuenitnai me cause
was nendinir before the court, and that the
nnestions certified aiwe out of it, belonged

it, and were matters of right and not of
discretion.

Hut it is artrued that the proceeding does
not ripen into a cause until there are two
parties to it. This we deny. It was the
came of Milligan when the petition was

tir'iitr to the Circuit Uourt. it wouiii
have been the cause of both parties, if the
court had issued the writ and brought
those who held Milligan in custody before
it, Webster defines the word ''cause
thus: " A suit or action in court ; any legal
process wliicu a party inaiumra i uumiu
his demand, or bv which he seeks his
risrht. or sunnofed ncht "and he says,
this is a lesal. scriutural. nnd popular use

of the word, coinciding nearly with case
fmm rmln nnd action Irom (rao. 10 urge aim
drive."

In any legal sense, action, suit, and cause
are convertible terms. Milligan supposed
he had a right to test the validity of lua
trial and sentence; and the proceeding
which he set in operation for that purpose
was his "cause" or "suit." It was the
only one by which he could recover his
liberty. He was powerless to do more ; he
could neither instruct the judges nor con-

trol their action, and should not suffer,
because, without fault of his, they were un-ali-

in render a iudsrmenl. But the true
meanine to the term "suit" has been

given by this court. One of the questions
in Western vs. City Council of Charleston
to p,Pr!)i waH. whether a writ of prohibi

. Chief Justice Martion was a m,;t ami
shall says: "The term is certainly a com- -

nrf ipnaivo one. ana is unucrsioou w ap
ply to any proceeding in a court of justice
bv wnicn an muiviuuai iuiau ui icm- -

euy wnicn uiu ia uuio mm.
Milligan pursued the only remedy which
the law allordeu mm.

Again, in Cohens vs. lrginia, (Unea
ten.) he says: "I" 'aw language a suit is
the prosecution of home demand in a court
nf inaii " Also, "to commence a suit is

to demand soiueiiung uy. me iiisimuiuu ui
process m a court of justice; and to prose
cute the suit is to continue hint demand.
When Milligan demanded his release by
the nroreedine relating to habeas corpus he
commenced a suit, and he he.s since prose-

cuted it in all the ways known to the law.
One of the question in Holmes vs. jenm- -

win (14 Peters) was, whether miner me om
opciinn of the iudieinrv act a proceeding

. . "afilt ' ' If f I f r.n. ipna aJf)f Jl Vril Ol liailCIW IUi HI" " .v.. ui....
flliief Justice Tanev held that, il a party
; unlawfully imprisoned, the writ of ha- -

beas corpus is his appropriate legal remedy,
li ; his suit in court to recovc his liberty."
There was much diversity of opinion on

another ground ol jurisuicuou, uu. on hub, i

that in the sense of the 25th section of the
judiciary act, the proceeding by habeas
wrnn was a. HUH. was Iiuicouuuraicu ui I

any except Baldwin, Justice, and bethought
ii.- -i .,;t " nml "cnns." ns ii9ed in the I

octinn mean the same tiling. I

rm .1.. ., oo.. ii.nt n return tiniBt

In. nindp. and the parties appear and begin
tn trv I in mse ueiore u is n miu.
the petition is filed and the writ prayed
W it is n. Riiit the suit of the party mak
ing tho application. I( it is a suit under
the 25th section of the judiciary act, when

tho proceedings are begun, it is, by the
analogies ot the law, cquauy a sun uhuci
the Cth section of tho act of 1802.

But it is argued that there must bo two
iwrties to the suit, becnuso tho point is to

be,stated upon the request of "either party
or their counsel." Such a literal and tech-niiv- il

construction would defeat the very
Illicit -

purpose the Legislature had in view, which
urn lo nnnme anv iiariv iu uhuk ic iuc
heie, when the point in controversy was a
matter of right and not of discretion, and the
words "either party," in order to prevent a
failure of juetice, must bo construed as
words of enlargement, and not of restric-

tion. Although this case is here ex parte, it
was not considered by the court oeiow
without notice haviue been given to the
party snpposed to have au interest in the
detention of the prisoner. Tho statements
of the record sliow that this is noi oniy a
fair lmt conclusive inference. W hen the
counsel lor mulligan prescuitu iu un wui.
tin. nolition for the int ot habeas corpus,

Mr. Hanna, the district attorney for Indi-
an, nlao nmieared: and. bv agrcemeut.the
application wai submitted to the court, who

took the case uniier auvisciueui, nnu uu mc
nari dnv announced their inability to agree,
and made the certificate. It is clear that
Xfr. TIannadid not represent the petitioner.
and whv is his appearance entered? It
admits of no other solution than this that
he was informed of the application, and np- -

nparcd on behalf of the government tocon-
tAii it The srovemment was the prosecu

tor of Milligan, who claimed that his im

prisonment was illegal, and aougni, in me
only way lie couiu, io recover ins uw.
The case was a crave one; the court, un
questionably, directed that the law officer

ofthe government snouiu oe imunuuu oi n.
1I very nroporlv appeared, anu as me
facia were uncontroverted and the difficulty

wa in the application of the law, there
waa no neelul purtwe io oe ooiatncu in
issuing the writ. 1 he cause was, inereiorc,
aiibmitted to the court for their considera
tion and determination. Uut .Mllliran
Matmml his diwliaree from custody by vir
tue ofthe act of CongresV'relating to habeas
oonnw. and regulating mdicial proceed- -

liar9! in iTiiniii on"i i
isTtM Did that act confer jurisdiction on
tlu t'ir.'nlt Court of Indiana to hear this
oase ? In interpreting the law, the motives
which mtwt have operated with the l.egis-la'.u- r

in naaaine it are tiroper to be consid-

rod. This law was passed in a time of
great national peril, when onr heritage of

free vernmeni was in uanger. ah armw
reliefii Mi againet the national authority, of

man iuei.ii uuhgreater propomons
.nnlc was rnrin: ami the rHiWic safety

lens'ired that the privilege of the writ of

habeas corpus should he suspended, ltie
Praaidivit had iiracticallv suspended it, and
detained auipeoted pereens in oustoily with-

out trial ; but his authority to do this was
qtwHKWed. It was claimed that Congress

alone could exercise this power, and that
the Legislature, ami not the Pretiknt,
atiiHtbl jwlge of the political considerations
on which the right to suspend it rested.

The privilege of this great writ had never
Wore been withheld Imfti the niiaen ; aim
as the exigence of the times demanded im

mediate action, it wa of the highest impor-
tance that the lawfulness of the
should he fully established. It was under
thewc circHmstance", which were such as to
arrest the attention it tne iimniry, mai mis
law was passed. The President was

hy it to siispwul the privilege of
tan. ur4i r UoiwHis eoriRH whenever, in. his
We me! l, the paAttc anfcty rsqnire.1 ; ami
Xe did, by pfWamatiem, tmriwg dale the

NASHVILLE,

15th of September, ISTiJ, reciting Jwlnaig
other things the authority of this statute, j

suspend it. The suspension of the writ
does not atithorixc the arret of any one,
but aimply deniea to one arrested the privi-
lege

'

of Ibis writ in order lo obtain his ! by
liberty. j

It is proper, therefore, to inquire under '

what circumstances the courts could right-
fully

j

refine to grant this writ, ami when j

the citizen wasai liberty to invoke its aid.
The mvoihI and third section of the law ; of

are explicit on these points. The language
used is plain and direct, and the meaning son
of the Congress cannot be mistaken. The
public safely demanded, if the President
thought proper lo arrest a suspected tier- -

son, that he should not be required to give the
the cause of his detention on return to a of
writ of habeas. But it w.is not contem-
plated

life,
that .such iierson should be detained

custody beyond a certain fixed period, the
unless certain judicial proceedings known and

the common law were commend against
him. The Secretaries ofState and War were liar,
directed to furnish to the judges of the
courts of the United States a list of the all
names of all parties, not prisoners of war,
resident in their respective jurisdictions, by
who then were or afterwards should be held

custody bv the authority of the Presi
dent, and who were citizens of States in
which the administration of tile laws in
the Federal tribunals was unimpaired.

fter the list waa furnished, if a grand iurv
the district convened and adjourned, and

did not indict or present one of the persons and
thus named, he wxi entitled to his dis his
charge ; and it was the duty of the judge of
the court to order him brought liefore him and

bedincharged, if he desired it. The re-
fusal or omission to furnish the list could 'of
not operate to the injury of any one who the
was not indicted or presented hy the grand
jury ; for if twenty days had elapsed from
the time of his arrest and the termination

tho session of the grand jury, he was
equally entitled to Jus discharge, as if the
list were furnished ; and any credible per the
son, on petition vcntied by alhdavit, could o
obtain the judge's order for that purpose.

Milligan, in ris application to be re-
leased from imprisonment, averred the ex-

istence of every fact necessary under the
terms of this law to give the Circuit Court
of Indiana jurisdiction. Tf he vas detained not
in custody by the order of the President,
otherwise than as a prisoper of war ; if he
was a citizen of Indiana, and had never saw
been in tho military or naval service, and
the grand jury of the district had met, after
he had been arrested, for a period of twenty
days, and adjourned without taking any just
proceedings against him, Men the court had
the right to entertain las petition and de-

termine
less

the lawfulness of his imprison-
ment. Because the word "court" is not
found in the body of the second section, it ed
was argued at the bar that the application
should have been made to a judge of the
court, and not to the court itself; but thil is
not so; for power is expressly conferred f
in the last proviso ot the section on the
court equally with a judge of it to discharge
from imprisonment. It was the manifest the
design of Congress to secure a certain
remedy by which any one deprived of
liberty could obtain it, if there was a a
judicial failure to find cause of offence
against him. Courts are not always in
session, and can adjourn on the discharge
of the grand jury ; and before tho.-- who are
in confinement could take proper steps to
procure their liberation. To provide for
this contingency, authority was given to the
judges out of court to grant relief to any
party who could show that, under the law,
he should bo no longer restrained of his
liberty. It was insisted that Miligan'scase
was defective, becauso-i- t did not state that
the list was furnished to the judges, and,
therefore, it was impossible to say under
which section of the act it was presented. the

It is not easy to see how this omission the
could affect the question of jurisdiction.
Milligan could not know that the list was
furnished, unless the judges volunteered to
tell him ; for the law did nob require that
any record should be made of it, or any-
body but the jndges informed of it. Why
aver the fact, when the truth of the matter
was apparent to tho court, without an aver-
ment? How can Milligan be harmed by
the absence of (he averment when he states is
that he was under arrest fur more than sixtv
days before the court and grand jury.
which should have considered his case, met is
at Indianapolis ? It is apparent, there

imilai. lit.. liuKana fFnn flint .111 1 :i nnl1U1 U, tilt. MUM... wiv Itnubu utilta (HI
8G3 the Circuit Court of Indiana had

complete jurisdiction to adjudicate upon
this case, and if the judges could not agree
on Questions vital to the progress of the
cause they had the authority, (as we have
snown in a previous panui una opinion.
and it was their duty to certify those ques- -

ttons of disagreement to this court lor final
uecisiuu. 11 wiia uik-- ' "'" uuai uvu- -
gion on the questions presented ought not
tn be made, because the parties who were
directly concerned in the arrest and de
tention of Milligan were not before the
court; and their rights might be prejudiced
by tho answer that should be given to those
(mentions. But this court cannot know
what return will bo made to the writ of
habeas corpus when issued ; and it is vary
clear that no one is concluded upon any
question that may be raised to that re- -

turn, lu the sense ot me law oi iou- -.

which authorized a certificate of division, a
final decision means final upon tho points
certified; final upon tho court below, so
that it is estopped from any adverso ruling
in all the subsequent proceedings of tho
cause. But it is said that this case is ended,
as the presumption is that Milligan waa
hanged in pursuance of the order of the
1'resiuenl. Altnotlgii we navo no juuiLiai
information on the aubjoct; yet the infer
ence is that ho is alive; lor otherwise
lerrned counsel would not appear for mm
and urge the court to decide Jus case.

It can never be in this country oi wru
ten constitution and laws, with a judicial
department to interpret them, that any
Chief Magistrate would Peso iar lorgeuui
of his duty as to order the execution of a
man who denied the jurisdiction that tried
and convicted him, after his case was before
Federal judges, with pewer to decide it,
who. being unable to agree on the grave
oucstion9 involved, had, according to known
law. sent it to the Supreme Court ol the
United States for decision. But even the
suggestion is injurious to the Executive,

. -- . . , ....
and we dismiss it irom iiinncr consiuera'
ticn. There is. therefore, nothing to bin
dor this court from an investigation of th
merits of this controversy.

The controlling Question in the case
this: Unonthe facts stated in Milligan
notition. and the exhibits filed, had the
commission raenuoneu in ii, jm mm;ikj

irallv to trv and sentence him
.

? Milligan... . .i i.iinot a reaidcni oi one oi me reueiuona
States, or a prisoner of war. but a citizen
of Indiana for twenty years past, and never
in thn military or naval service, is, while
at home, arrested by the military power of
tho United States, imprisoned, and, on car
tain criminal charges preierroa againsi nun,
tried, convicted, and sentenced to be hanged
by a military commission organized under
thedirection of the military commander of
the military district of Indiana. Had this
tribunal the legal power and authority to
try and punish this man? No gravor ques-

tion was ever considered by this court, nor
one which more nearly concerns the rights
of the whole people; for itisthe birthright
of every American citizen, when charge!
with crime, to be tried and punished ac-

cording to law. The power of punish-
ment is alone through the means whichthe
laws have provided for that purpose, and
if they are ineffectual there is an immunity
from punishment, no matter how great an
offender the individual may be, or how
ranch his crimes may have slio ked the
sense of justice of the country or endan-

gered ite safety. By tiie protection of law

human rights are secured ; withdraw tlmt
protection, and they are at the mercy of
wicked rulers, or the clamor of an excited
people. If there was law to justify this
military trial, it is not our province to in
terfere ; if there was not, it is our duty to
declare the nullity of the whola proceed-

ings. The decision of this question does
not depend on argument or judicial prece
dents, numerous and highly illustrative as

tiiev are. Thee precedents inform us of j

thc'exteHt of the struggle to preserve liber-- j
't;r. r,...

tv and to relieve mose in cmi ,! ..W... I

!!. TI... UnJr of nnr imv - '

1 ,!i!nr with the history nf
that Mrurcle. andsecurexl in a wrilten'con - '

stitutioii every right which the people had
wrested from jniwer during a contest of ages.
Bv the const itution, and the laws authorized
bv it, this question must be determined.
The provisions of that irMtrnmertt on the
admiBistratlen of criminal justice are too

plain and direot to leave room for iaSecn- -
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tdruction or doubt ef their true manning,
These applicable to,lliia case are found in
that clause of the original constitution
ivhich says, " that the trial for all crimes,
except incases of impeachment, sltall be

jury ;" ami in the fourth, fifth, and
sixth articles of the amendments. The
fourth proclaims the right to be eertare in
perMin and effects against unreasonable
search and seizure ; and directs that a ju-- j
dicial warrant shall issue " without proof

probable cati-- e supported bv oath or af
firmation." The fifth declares "that no pei

shall be held to answer for a capital or
otherwise infamous crime unless on pre
sentment by a grand jury, except in cases,,
arising in the land or naval forces, or in

militia, when in actual service in time
war or public danger, nor be deprived of

liberty, or property without due pro-
cess of law." And the sixth guarantees

right of trial by jury in such a manner
with such regulations thnt, vith upt

right judges, impartial juries, and an able
the innocent will be wived and the

guilty punished. It is these wonU: "In
criminal prosecutions the accused shall

enjoy the right to a speed v and public trial
an impartial jury of tlie State and dis-

trict wherein the crime shall have been
committed, which district shall have been
previously ascertained by law, and to be
informed of the nature and causa of the
accusation, to be confronted with the wit-
nesses against them, to have compulsory
process for obtaining witnesses in his favor,

to have the a.istauce of couusel for
defense." These securities for personal

liberty thus embodied, were such as wisdom
experience'had demonstrated to be

necessary for the protection of tho-i- accused
crime. And & Urong was tlie sense of
country of their importance, and so

jealous wero the people that these rights,
highly prized, might be denied them by
implication, that when the original consti-

tution was proposed for adoption, it en-

countered severe opposition, and, but for
belief that it would be so nniended as

embrace them, it would never have lieen
tified.
2Vie has proen the discernment of our

ancestors; for even these provisions, ex
pressed in such plain bnglish words that it
would seem the ingenuity of man could

evade them, are now, after the lapse of
more than seventy years, sought to bo
avoided. Those great and good men fore

that troublous times would arise, when
rulers and people would become restive
under restraint, and seek by sharp and de
cisive measures, to accomplish ends deemed

and proper, and that the principles of
constitutional iioeriy wouiu ue in pern un

established by irrepealable law. the
history of the world had taught them that
what was done in the past might be attempt

in the future. The constitution of the
United States is a law for rulers and people,
equally in war and in peace, and covers
with the shield of its protection all classes

men, at all times, and under all circum
stances. No doctrine involving more per- -

cious consequences was ever invented by
wit of man than that any of its provi

sions can be suspended during any of the
great exigencies of the government. Such

doctrine leads directly lo anarchy or des
potism, but theory ot necessity, on which
lis based, is false; for the government j

within tho constitution, has all the powers
granted to it which are nece-sar- to pre
serve its existence, as has been happily
proved bv the result of the great effort to
throw otf its just authority.

Haveanyot the rights guaranteed by the
constitution been violated iu the case of
Milligan? and if so, what arethey? Every
trial involves the exercise of judicial power;
and from what source did the military com
mission that tried him derive their authori-
ty? Certainly no part of judicial power of

country was conferred on them, because
constitution expressly vejts it "in one

Supreme Court and anch inferior courts as
the Congress may from lime to time ordain
and establish," and it is not pretended that
the commission was a court ordained and
established by Congress. The cannot jus-

tify on the mandate of the President, be-

cause he is controlled by law, and has his
appropriate sphere of duty, which is to
execute, not to make the laws; and there

no unwritted criminal code to which
resort can be had as a source, of jWisJic-tion.- "

But it is said that the jurisdiction
complete under the "laws and usages of

war." It can serve no useful purpose to
inquire what those laws and usages are.
whence they originated, where found, and
on whom theyoperate; they can never be
applied to citizens in States which have up
held the authority ot me government, anu
where the courts are open and their process
unobstructed This court has judicial
knowledge that in Indiana the Federal au
thority was always unopposed, and its courts
always open to hear criminal accusations
and redress grievances ; and no use of war
could sanction a military trial there lor nny
offense whatever of a citizen in civil life,
in no wise connected with the military ser
vice. Congress could grant no such power ;

and. to the honor of our national legisla
ture be it said, it lias never been provoKeu
by the state of the country even to attempt
its exercise, une oi tne plainest constitu
tional provisions was, therefore, infringed
when Milligan was tried by a court not or
dained and established by CongresSj and not
composed of Judges appointed during good

the Circuit Court of Indiana, to be proceed
ed against according to law

No reason of necessity could be urged
against it. because Congress had declared
nenalties against the offenses charged, pro
vided for their punishment, and directed
that court to hear and determine them
And soon after th'u military tribunal was
ended the Circuit Court met, peacefully
transacted its business, and adjourned. It
needed no bayonets to protect it, and re-

quired no military aid to execute its judg
ments, it was I1C1U ill a oiaiu eminently
distinguished for patriotism by judges com
missioned during the rebellion, who wero
provided with juries, upright, intelligent,
and selected-b- y a maruhal appointed by the
President. The government had no right
to conclude that Milligan, if guilty, would
not receive in that court merited punish
ment, for its records disclose that it was
constantly engaged in the trial of similar
offenses, and was never interrupted in its
administration of criminal justice. If it
was dangerous in the distracted condition
of affairs to leave Milligan unrestrained of
his liberty becaue he " conspired againBt
the government, afforded aid and comfort

to Rebels, and incited the people to insur-
rection." the law said arrest him, confine
him dnselv. render him powerless to do

further mischief, and then present his case
to the grand jury of tho district, with
proofs of his guilt, and, if indicted, try him
nccordintr to tlie course of the common law.

If this had been done the constitution would
have been vidicated, the law oi taw en-

forced, and the securities for personal
lilurn- - nrftserved nnd defended.

Another guaranty of freedom waa broken
when Milligan was denied a trial by jury.
Tin. irrcat minds of the country have dif
fered on the correct interpretation to be

given to various provisions of the Federal
constitution; and judicial decisions has
beeu often invoked tosetlietheirirne mean-;.lfr- -

lmt until recentlyiiooncevcr doubted
that the. richt of trial by jury wa3 fortified

in the organic law against the power of al-in-

It is now assailed; but, if ideas can

be expressed in words, and language has
nnr nipaninir. (Ai's noit one of the mot
valuable in a free country is preserved to

ecused of crime who is not at-

in the arniv or navy, or militia iu

actual service. the sixth amendment
affirms that " in all crimir.al prosecutions
the accused shall enjoy the right to a speedy

. i i :.nnt:i ite-- ' "
and public inai j"j

broad enough to embrace all per1 n n m i a erf

sons and cases; but the fifth, recognizing
the necessity of an indictment, or present-

ment, before any one be held lo answer for
i.:i,,.;.r.o ' rrtsnti cases arising in the
?...,! n.cfil forces, or in themilitia, when

iri actnal service, in time of war or public
i- - ,,nd the fraraeraof the constitu
tion doubtless meant to limit the right of
trial bv iurv. in the sixth amendment, to

those person who were subject to inuirt
inent or presentment in uwuim

Th iliadnline necessary to the efficiency

...r thu..." rmv nml navv required. other. ..1..1
and

swiltr tnOUeS Ol trial luuu .15 .......a......
by the common law courts ; and, in pursu
anee ofthe power conferred by the const.

tution, Congress has declared the kinds of
trial, ami the manner in which me ruau
it. uuWtM.l fur offenses committed while
the party is in the military or naval ser-

vice. EVerv one eonnecled with these
branch of the public service is amena-

ble to the,jorfedledn whieh Congrsw hat

created for tlieir government, and, while
thus serving, surrenders his right to be
tried by, the civil courts. AU other jwranw,
citizens of Stales where theoourU are open,
if oharged with crime, are guaranteed the
inestimable privilege of trial by jury. This
privilege is a vital principle, underlying
the whole administration of criminal jus-

tice; it i- - not held by sufl'erancv, And can-

not lie frittered away on any plea of State
or jwlitical necejwity. When ponce pre-

vails, and the,aiithority of the government
is undisputed, there is no difficulty of pre-

serving the safeguards of liberty; for the
ordinary modesof trial arenever neglected,
ami nn An tcifthiK it OthefWJSC. BlltifsO- -

'oiety i troubled bycHnl commotion if
the passions ol men are arouseu anu me
restraints of law weakened, if not disre-
gardedthese safeguards need, and should
receive, tlie watchful care of those en-

trusted with the guardianship of the con-

stitution and laws. In no other way can
we transmit to posterity, unimpaired, the
blessings of liberty, consecrated by the sac-

rifices oftlie revolution.
It is claimed that martial law covers

with its broad mantle the proceedings of
tliis military commission. The proposition
is this: That in a time of war the com-

mander of an armed force (if in his opinion
the exigencies of the country demand it,
and of which he is to judge,) has the pow-

er, within the lines of his military district,
to suspend all ci"il rights and their reme-

dies, and suUject citizens as well a3 soldiers
to the rule of his will; and in the exerciso
of his lawful authority cannot be restrained,
except by his superior officer or the Presi-

dent of the United States. If his position
is sound to the extent claimed, thei when

rar exists, foeeign or demeetic, and tlie
country is subdivided into military depart-

ments for mere convenience, the com-

mander of one of them ran, if he chooses,

within his limits, on the plea of necessity,
with the approval of tho Executive, substi-

tute military force for and to the exclusion
of the lawsand punish all persons as he
thinks right and proper without fixed or
certain rules. . .

Tho statement of this proposition shows

its importance ; for, if true, republican gov-

ernment is a failure, and there is an end of
liberty regulated by law. Martial law, es-

tablished on such a basis, destroys every
guaranty of the constitution, and effectual-

ly renders tho "military independent of of
and superior to the civil power" the at-

tempt to do which by the King of Great
Britain was deemed by our fathers such an
offense that thoy assigned it to tlie world as

one of the causes which impelled them lo

declare their independence. Civil liberty
and this kind of martial law cannot endure
together;; the antogonism is irreconcilable,
and in the conflict ono or the other must
perish. . .

This nat;on, as experience has proved,
cannot always remain at peace and has no
right to expect that it will always lnvo
wiso and humane rulers, sincerely attach-

ed lo tho principles of the constitution. a
Wicked men, ambitious of power, with ha-

tred of liberty, and contempt of law, may
fill the place once occupied by Washing-

ton and Lincoln; and, if this right is con-

ceded, and the calamities of war again be

fall us, the dangers to tinman uoeny are
frightful to contemplate. If our fathers had
failed to proviaeiorjusi auai a
they would havebecn false to the trust repos
ed in them. They knew the history ofthe
world told them the nation nicy were
founding, be its existence short or long,

would be involved in war how often or how

long continued, human ioresight couiu not

tell and that unlimited power, wherever
such a time, was especially haz--

nrdnus to freemen. For this and other
equally weighty reasons, they secured the
inheritance they had fought to maintain,
by incorporating in a wriueii uuiismuuun
the safeguards which iwe had proved cs- -

Senlial IO 1 iiacnHuu.
those safeguards can the rresident, or ing-

ress, or the judiciary disturb, except the
ono concerning the writ of habeas corpus.

It is essential to the satety oi every gov-

ernment that, in a great crisis like the one
we have just passed through, mere suouiu
be a power somewhere ot suspending tho
writ of habeas corpus. In every war there
are men of previously good character
wicked enough to counsel their fellow-citize-

to resist the measures deemed
necessary by a good government to sustaiu
its just authority anu overmrow us enu-mi- c.

and their influence may lead to
dangerous combinations. In the emergency
of the tunes an immeuiAiu iuuc iuibu-gation- ,

according to law, may not be possi-

ble; and yet the peril to the country may
be too imminent to Biifler such persons to

go at large. Unquestionably, there is then
an exigency wmcii uemanu-- i mm me

if itshould see fit, in the exorcise
of a proper discretion, to make arrests,
should not he required to produce the per-Bo- ns

arrested in answer to a writ of habeas
corpus. The constitution goea no niriner.
It does not say after a writ of habeas cor-

pus is denied a citizen, that he shall be

tried otherwise than by the course of the
common law; if it had intended this re-

sult it was easy
.
by the use of direct words

' i i mi.- - !ii...t.:A...to have accompnsneu it. luiumura
men who framed that instrument were

guarding the foundations of civil liberty
against the abuses of unlimited power;
they were full of wisdom, and the lessons

of history informed them that a trial by an
lUlied court, assisted by an impartial

jury, wa3 the only sure way of protecting
the citizen against uinuciwiun
Knowing this, they limited me suspension
to ono great right, and left the rest to in

forrtvcr inviolable. But it is insisted
that tho safety of the country in time of
war demands that this uroan ciaim ior
martial law shall be sustained. If this
were true, il could be well said that a coun-

try preserved at the sacrifice of all the
cardinal nrinciples. . of liberty is not worth

.. .. - ,r .,
the cost ol preservation, iinppuy, u i

Tt will ha borne in iniud that this is not
a question ofthe power to proclaim martial
law, when war exisis in u tuuiuiumvj ami
Mm courts and civil authorities are over
thrown. Nor is ita Question what rule a
military commander, at the head of his
army, can impose on States in rebellion to

cripple their resources &vsd quell the instit- -

ratinn. I lie itirisuiciioa ciaimeu is iuiiuii
innrd extensive. The necessities of tho
iBrricn during the late rebellion, required

. . .' .K. Ill 1 1

t aat the loyal States snouiu oe piaceu wuiun
thn limits of certain military districts, and
commanders apiiointed in them ; and it is

urged that tins, in a military sense, consti-

tuted them the theatre of military opera-
tions: and. as in this case, Indiana had
lieen and was again threatened with inva
sion by tlie enemy, the occasion was fur-

nished to establish martial law. The con
elusion does not follow from the premises.
If armies were collected, they were to be
employed in another locality, where laws
wrc olwtructed and the national authority
disputed. On her soil there was no hostile
foot: if once invaded, that invasion was
nt an end. and with it all pretext for mar
tial law. Martial law cannot arise from a

threatened invasion. The necessity must
be actual and present ; the invasion real

such as effectually closes the courts and de
the civil administration.

It is difficult to see how the safety of the
country required martial law in Indiana
li anv of her citizens were plotting treason

the power of arrest could secure them until
tbe government was prepared ior meir inai,
when the courts were open and ready to try
them. It waa as easy lo protect witnesses
before a civil as a military tribunal; and
aa there could be no wish to convict, except
on sufficient legal evidence, surely an or-

dained and established court was better
able to judge of this than a military tribu-

nal, composed of gentlemen not trained to

the profession of the law.
It follows, from wnat has b?en said on

this subject, that there are occasions when

martial law can be properly applied. If iu
foreign invasion or civil war the courts are
actually closed, and it is impossible to ad-

minister criminal justice according to law,
then ob the theatre of active military ope-
ration, where war really prevails, there is

a necessity to furnish a wibstitute for the
civil authority thus overthrown to pre-

serve the safety of the army and society ;

and as no power is left but the military, it
is allowed to govern by martial rule until
the laws can have their freo course. As

necessity creates the rule, so it limits its
duration, for if tku Gorcrnmenl is continued
after the courts are reinstated, it b a gross

usurpation of pewer. Martial rule can

tii whore the courts are open, and
in the proper and unobstructed exercise of
their jariedictien. It is also confined to
tha.leeality of aetuol war. Btoau during
the late rebeHeu iUeould have baen enforced

in Virginia, where the national authority
was overturned and the courts driven out,
it does not follow that it should obtain in
Indiana, where that authority was never
disputed, and justice was always adiuims
lered. And so in tho case of foreign in
vasion, martial rule may become a necessity
in one Stale, when in another it would be
"mere lawless violence. W e are not with-
out precedents in English and American
history illustrating our views of this ques-
tion ; but it is hardly necessary to make
mrtictilar reference to them.

From the first year of the reign of
Edward the Third, when the Parliament of
England reversed the attainder of the Earl
of Lancaster, because he could have lieen
tried by the courts of the realm, and de-

clare "that in time of peace no man ought
to be aiUudged to death for treason or any
other oBense without being arraigned anil
held to answer, and that regularly when
the.King's courts are open it is a time of
peace in judgment of law' down to the
present day, martial law, as claimed in this
case, has been condemned by all respect-
able English jurists as contrary to the fun-

damental laws of the land, and subversive
of the liberty of the subject.

During the present century an instruc-
tive debate on this question occurred in Vt

Parliament, ocoasioned by tho trial and
conviction by court martial, at Demarara,
of the'Rev. John Smith, a missionary to
to the negroes, on the alleged ground of
aiding and abetting a formidable rebellion his
in that colony. Those eminent statesmen, ho
Lord Brougham and Sir James Macintosh,
participated in that debate, and denounced
the trial as illegal, because it did not ap-
pear

be
that tho courts of law in Demarara

could net Uy offensee, and that "when- - th
laws can act every outer nioue oi punisiung-suppose-

crimes" is itself an cnormSlts
crime."

So sensitive were our revolutionary
fathers on this subject, although Boston
was almost in a state of siege when Genera!
Gage issued his proclamation of martial
law, they spoke of it aa an "attempt to

the of the common law,supersede course... . .... t i .
and instead thereot to puoiisu anu oruer
the use of martial law." The Virginia As
sembly also denounced a similar measure
on the pirt of Governor Dunraore "as an
assumed power, which the king himself
cannot exercise, because it annuls the law

the land and introduces the most
execrable of all systems, martial law.

In somo parts ofthe country, during the
war of 1812. our officers made arbitrary ar is

rests, and by military tribunals tried citi-

zens who were not in tho military service.
Theso arrests and trials, when brought to
the notice of the courts, were uniformly
condemned as illegal. Tho case of Smith,
vs. Shaw, and McConuell, vs. Hampton,
(reported in 12 Johnson,) are illustrations
which we cite, not only for the principle
they determine, but on uccount of the dis-

tinguished
be

jurists concerned in the decis-

ion, one of whom for many years occupied
seat on this bench.
It is contended that Luther vs. Borden

decided by this court is au authority for 3

the claim of martial law advanced in this its

case. The decision is misapprehended.
27ml ease grew out of the attempt in Rhode
Island to supercede the old colonial to

by a revolutionary proceeding. if
Rhode Island until that period had no

other form of local government than the to

charter granted by King Charles II. in
1CC3, and as that limited the great right of
suffrage, and did not provide for its own

amendment, many citizens became dissatis-

fied because the Legislature would not
afford the relief in their power, and without
the authority of law formed a new and in-

dependent constitution, and proceeded to

assert its author ty by force of arms. Tho
old government resisted this, and as the
rebellion was formidable, called out the
militia to subdue it, and passed an act de- -

r1 finer nifl rtinl law.
Tnr,i.n In the military service of the

old government, broke open the house of
Luther, who supported the new, in order to
arrest him. Luther brought suit against
Borden, and the question was, whether,
i:inder the constitution and laws ot tne
Si-i- o Itonlon was instilled. lius court
held that a Slate "may use us military
power to put down an armed insurrection
loo fctrong to lie controlled by the civil
nml.nrif.vT and if the Legislature of the
Sint of Rhode Island thought the peril so

great as to require tne use oi in uuuuirjr
forces and the declaration of martial law,
ihoro was no eround on which this court

,.l.l miftjtion its authority, and as Borden
. i . i . ,. i . r. r , i.noto.1 nmicr muiiarv uiucia u ihk lim.

government, which had been recognized by
i;,n ,.01111011 nower oi uiu iuunu,

. nnlndd bv the State judiciary, he was

it breaking in'o and entering Lu- -iustilied
. .. . . , ...J. mt .1.- - i i f 1 1. IIIiq.'j innu 1I1I3 1.1 II1C exicilk ui iiicuc- -

cision. There was no question in issue

about declaring martial law under the Fed
eral constitution, and uie court uui not cou-:- i

nHiwfirv even to inquire "to what
extent nor under what circumstances that
nower mav be exercised by a state.

W do not deem it important to examine
further the adjudged cases ; and shall, lliere-f,.r- o

conclude without any additional refer- -

on to authorities. To the third question,
then, on which the judges beiow were op-

posed in opinion, an answer in the nega-

tive must be returned.

It is proper to say, although Milligati's
r!ni nnd conviction by a militaav commis

sion was illegal, yet, if guilty of the crimes
imputed to lum.and Ins guut r.au been as

certained by an established court and un
partial iury, he deserved severe punisn
mcnt. Onen resistance to the measures
.loomoil necessary to subdue a great rebel

those who enjoy tho protection oflion by- . . . .i . ........
government, anu nave not mo cwun.- - even

section to plead in their fa

vor, is wicked ; but that resistance becomes

an enormous crime when it assumea the form

of a secret political organization, armed to

oppose the laws, and seeks by stealthy
. ' 1 1 Al.n Miamiiu nf ilia flAMn.mana in miruuiicu mc cuciuit v www..

rv intn noacefnl communities, there to
ium 1 1. torch of civil war. and thus over
throw tho oowenof the United States. Con

spiracies like these, at such a juncture, are
extremely perilous; mm muoc muvnum
them aro dangerous enemies to their coun-

try, and should receive th heaviest penal-
ties' of the law, as an example to deter
others from similar criminal conduct. It
is said theseverity ofthe laws caused them;
but Congress was obliged to enact severe
laws to meet the crisis; and as onr highest
civil duty is to serve our country, when in
danger, the late war has proved that rigor-

ous laws, when necewary.will be cheerfully
obeyed by a patriotic people, struggling to
preserve the rich lilessings of a free gov-

ernment.
The two remaining questions in this case

must be answered in tho affirmative. The
suspension of the privilege of the writ of
habear corpus does not suspend the writ
itself. The writ issues as a matter of
course; and on the retnrn made to it, the
court decides whether the party applying
is denied the right of proceeding any fur-

ther with it.
If the military trial of Milligan was

contrary to law, he was entitled, on the
facts slated in his petition, lobe discharged
from custody by the terms of the act of
Congress of March 3, 1383. The provisions
of this law having been considered in a
previous part of thU opinion, we wild not

restate the views there presented. Milligan
avers he was a citizen of Indiana, not in
the military or naval service, and was de-

tained in close confinement by order of the
President, from the oth day oi uciouer,
ioim rtii h 111 dav of January. 1885,

when the Circuit Court for the District of
Indiana, with a grand jury, convened in
session at Indianapolis, and afterwards, on

the 27th day of the same month, adjourned
without finding an indictment or present-aaoin- at

him. If these averments
were true, (and the troth is conceded for

the THirpoaes of this case) the courts are
required to liberate hira on taking certain
oaths prescribed by the law, and entering
into recognizance ior nis gwu
But it is instated that MHHgan was a pm- -

nor of war. and therefore, excluded from

i.a nrivilec of the statute. It not easy

to see how he can be treated as a prisoner.,r, hen he lived in Indiana for the
, tlnnt-- MnL wm arrested there, and

had not been during the late troubles, a
-- :,ii ,.rnnv of the States in rebellion.
If, in indiana he conspired with bad men
to assist the enemy, he Is punishable for it
in the courts of Indiana; bat when tried
r" fc. he cannot Plead. the rights
ru. ...v.
of war, for he was not engaged in legal
acts of hostility again t"e governmont,

d only such ieflm, Wi.en oapiBreu, are
nrinuN of war. If he etinnot eny
hnmuasiUn atunhlnsj to tb charaetor of a
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prisoner of war, how can he he snhjet to
tlieir pain and penalties-- .

This case, aa well as the kindred eases of
Bowles ami Horsey, were riuiioaed of at the
last term, and the proper enVers were en-le-

of record. There is, therefore no ad
ditional entry required.

iiiHscittHiKr Opinion ns ( IVnter of
CoiircH lo Authorize Jlllilnry Cam.
inNinni to try Civilians.

Er tHtrts: In aiVr ? Lnmhdm J. JfWtena.
(Ma rtrtiicaU ttf ti Um at'aim

oefHven Mr Jmlfn nf thr Cimtt Curl Ac
I'nitrti Sutra for tie Diotr' JttJimm.
Mr. Chief JurtweCbase detirered tlie fc.llow-i- n

opinion :
Four iHembew of the eonrt euneurrins with

their brethren in the onler heretofore made in
this cause, but unable to eenetir in some itncxxt
ant particulars with the opinion which has jatbeen read, think it then- - duty to make a separate
stateiuent of their views of tbe whole case.

e do not doubt Urn the Circuit Conrt for tbe
District of Indiana bad jurisdiction of the peti-
tion of .Milliran for the vrrit of huh. mrim

W hether this court has jurisdiction apon the
certificate of division mini its of more question.
The construotien of the act authorising steheer- -
iincaie?, wnicn lias iiltnerto prevailed here, de-
nies jurisdiction in eases where the eerttneate
brings up tbe whole oause before the court. Hut
nope of the adjudicated cues are exactly in
Setnt. and we are willing to reeolre whatever

may exist in favor of the earliest possible
answers to auestions tnrolviii lire ami liberty.

ORsree.therefore.th.it thW court may prop-
erly answer questions certified in. nch a, case as
that before us.

The crimes with whieh Milligan was charged
were of ' tbe gravest character, and the petition
and exhibits in the record, whioh must here be
taken as true, admit b'w guilt. But whatever

desert of punishment may be. it is more im-
portant to the country and to every cititen that

should not be punished under nn illeal sen-
tence,

as
sanctioned by this court of lat resort,

than (hat besbould be punished at all. Tbe laws
which protect the liberties of the whole must not

violated or set asida,in order to inftiet. even of
upon the guilty, unauthorised. tbouslunarU
uice- -
The trial ami seataaoa at Milfaun nia lrmilitary eotmalrwion eenrened in Indiana dnr-inzt- he

fall uf 18o3. The aetlen of thn mmnU.
sioa had been under consideration by President
Lincoln torsome time, when he himself beeame
the victim of an abhorred conspiracy. It was It
approved by his successor in M nr. lSflS. ami the
sentence was ordered to be carried into execu
tion, .tne proceedings, therefore, had the bill-
ets sanction of the Kxecutire Department of the as
government.

Ibu sanction reqmres the mot respectful ami
tbe moat careful consideration of tins court. The
sentonca which it supports mint not be set aside
except upon tho clearest conviction that it can-
not be reconciled with the constitution and the
constitutional legislation of Congress.

Wo must inquire, then, what constitutional or
statutory provtsloai hare relation to this military
proceeding.

Tho act of Congress of March 3d. 1363. com-
prises all the legislation which teems te require
consideration in this connection. The constitu-
tionality of this act has not been questioned, and

not doubted.
Tho first section authorized the suspension

during tho rebellion ofthe writ of habeas oorpus
throughout the United States by 'he President.
The two next sections limited the authority in
important respects.

The second jootion required that lists of all per-
sons, being citizens of States in which the ad-
ministration ofthe lawshad continued nniaipar-c- d

in tbe Federal courts, who wore then belli or
might thereafter be held as prisoners of tlie
United States, undor the authority ofthe Presi-
dent, otherwise than as prisoners of war. should

furnished to tho Judge ofthe circuit and dis-
trict courts. The list transmitted to the Judges
were to contain the names of all persons, resid-
ing within their respective jurisdictions, charged
with violation of national law. And it was re- -

uired, in eases whero the grand jury in atteu-ane- o
upon any of these courts should terminate

session wiibout proceeding uy lmuctment or
otherwise against any prisoner named in the list,
that tho Judge of tbe court should forthwith
make an order that said prisoner, desiring a dis-
charge

or
should be brought before him or the court

be uisciiargea. on entering iiuo recognisance,
required, to keep the peace and for good be- -

bavior. or to appear, aa me cuun mncub uircc-i-
,

be further dealt with according to law. Kvery
nfflcpr of the United States, havine cutody of
such prisoners, was required to obey and execute Ittho Judge's order, under penalty, for refnsal or
delay, ot Dne anu imprisonment.

The third section provided in case lists of per-

sons other than prisoners of war then held tn
oontinement. or thereafter arrested, should not
be furnished within twenty days niter tne pas-
sage ofthe not. or. in case of subsequent arrest.
witnin twenty nays aner iuo nine ui miwi, mm
any citizen, after the termination of a session of m

the grand jury without indictment or present-
ment, might, by petition alleging the facts, awl
verified by oath, obtain the Judge's order of dis-
charge in favor of any pers m so imprwoned. on
tne terms anu conumous lucscnucu ui .no stvuin
taction. .... ... . ... .

It was made tbe uuty oi tne msinci miorney
of tho United States to attend examinations on
..otltinna tnr iliwinarffe.

It was under this act that Milligan petitioned
the Circuit Court fur the District of Indiana for
liscnarge irom iraprumiiucm.

The holding of the Circuit and District eourt
of the United States in Indians had been unin-
terrupted. The administration of the laws in
the r ouerai courts nau rewaitieu uhuui'kkcu.
Milligan was imprisoned under the authority ol
the President, and was not a prisoner of war.
Nn list of orioners had been furnished to the
Judges either ol the Distriet or Circuit eoJits.M
required uy tne law. v granu jur, nu inmmc.
the Circuit Courts of the Imliana District while
Milligan was there imprisoned, and had closed
its session without finding nny indictment or
presentment, or otherwise proceeding against
the prisoner.

His case was ibus orouxui niinui n
letter and intent of tho act of Congress, unless
it can be said that Milligan was not imprisoned
by authority ct tne rresmem. anu noming oi
this sort was claimed in argument on ihe part of
tho government.

It is clear upon this statement that the Circuit
Court was bound to hear Milligan's petition tor
tho writ of habeas corpus, called in the act an
order to bring the prisoner before the J ndge or
the court, and to issue the writ, or, in the lan-

guage of tho act. to make tho order.
...Ibo nrsfc quesiiou, mciviuio vuim ...w

to issueT must bo answered in the affirmative.
And it Is equally clear that he was entitled to

discbarge nrayeaior.
It most be borne in mind that the prayer of

tho petition was not for an absolute disebarge.
but to be delivered from military custody and
imprisonment, and ir found probably guilty of
any offense, to bo turned over to the proper tri-

bunal for inquiry and punishment; or. if not
found thus probably guilty, to be discharged
altogether. , ,

Ami inn ATiirM lermi ui UBttci in wutivm
required this action or the eourt- - Tho prisoner
must be ihVharstJ en giving such reeognuanee
as the court should require, not only for good
behavior, but for appearance, as direeted.bv the
court, to answer and be further dealt with ac- -

a1Iw In lair
The first section of tho act authorized the sus-

pension of the writ of habeas corpus generally
throughout tho United States. The second and
i.:..i .i!nn limited this snriiension in certain

cases within States whero the administration of
justloo by the federal couru remaimni unim-
paired. In these cases the writ wai still tp Issue,
:..i iiniioriiihn nriioner was entitled to his dis- -

chargo by a circuit ordistrict judge or eourt, un
less held 10 bail ior uu appcarauco .i-- i w nil.r iuiIirG or court could makeBn
order ofdischarge under tho writ. Kxeept under
the circumstances pointed out by the act. nettner
circuit nordistriet judge or court eouki make
such an order. But under these circiirastanaes
.i .t I. i.i-nv- l. and tha relief from Im
prisonment direeted by the not must beaUbrded.
The commands ofthe act were positive, and left
no discretion to eourt or judge.

An affirmative answer mast, therefore, be
v.i .wvm..1 nuastion. namely: Ought

Milligan to be discharged according to tbe prayer

That the third question, namely. Had 'be
military commission In Indiana . under ths faets
stated, jurisdittion to try ami sentence MiUlgaaT

inference from oBlrmativo answers to the other

WThe military commission could not htre juris

diction to try an i seuiouto !""7"....be uetaineu in ptuo"".A after the close of a ses

sion of the grand Jury, without Indietment or
other proceeding against bin.

purpes? io"rl the trial of all cithern, by eivll
tribunals in States where these tribunals were
not interrupted In the regular exercise of thetr

faUndU. in such States, tbe riril.se of
might be suspended. Any person retraiwrit m i ho nub to safety might be

If.7iitn.t detained until after the session of a
after such session neuerM.ii

SrTesteH lZU hav the benefit of the and
no smn I'enwii ivu.

elewiton sueh terms as to future appear- - ns
?h ,n,,rt mitral Impose. These provisions obvi
ously contemplate no other trial or senten-e-

of Seivll court, and we eould net
legahty ofa tri. by a rnd.tjry.emmk- -

sinn under me circuiua..wv
amldMerlbod in the petition, whhojit Jlsre-Sanlln- g

the plain directions of
Vo agree, therefore, that the two Srst

mast receive anrmative answers.
IrTthe negative. We do not dsuU tlmt
&Jptu"e ovUioi- -, or the act ofCongressr.-oairesus- h

answers. We do not think it iire-iar- y

to look beyond these previsions. In them
we and sufflrientaml eontrolline; reasons mr onr

"Ku&nion which has last been read goes
further; and. as we understand it. aamts nH

heUDnTrKti-a- sonly that the military com mission
was not authorized, by Congress, but Hst it,

the power of Congress to authorise It.
t&VlSa f it may be thought

power to Indemnify
wheZposed thVeommission again IVaMI- -y

in eiril courts for sating as members rf it.
Wo cannot agree to tn- - j,,in tee pruiwiifiWe agree tniled Stat- s-Mtof tbe tJuvernment of lb
' . i Ti Jiiui 1.1.r I .''inrfrsf .

piie .B7p-er- 't

"ve assent fHy to all that is said in the opin
ion of tbe inestiuiaoie

of tbe other eonstitutHmal safeguariss . pf
eiril Ubsrty ; and we ooocur also in wnat is ma

writ of baSeai ewpus and af Its snspen-ii-

wltb two rewvutmns: (UThat. hi Mir
tudnment. when tho writ is suspondwl the Kx-

ecutire is authorised to arrest as n aste de-

tain; and. i2J that there are eases m wlrtsh. lbs.
i.rivusge of the writ being suspended, tttsd and
punishment by military commission. It Swat
where civil courts are open, may do aititwniw
by Congress, as well as arrest ami detention.
We think that Congress had power, thnngit not
exsrsiied, to aathoriia the military eommtssten
whieh was held in Indiana.

We do not think it neeeseary to disensstAsarre
the grounds of oureonclusioni. W e will hrisfiy
indlcatt "ome or them.

The coattitntion itself provides for military
government as well as civil government ; and we.

do not understand it to be claimed that theeivil
..bnintinf the oanstitution have aBPHsattsn

I in oases within the proper sphero ofthe former.
. What. then, if thatpror spber.T tws
nas power to raise aim w.imn .loaicii
TiaemdmainUin anavy ; toraakarulwstor ike
overnmtandmnliUft"?"rt;7ra-,a-f bVte the .vWe ofllw

. .J. J U - s

Itli net dsalsdthst ths pswsr t make miss

forth'- -
,-- cr mcnt of ffcc armi !power to pn.v,,le fortria! an I ,.in,uhie.

therootilttt!on to tbe present timi.
Xor. in our judgment, does the fifth nother amendment abridge that power.

arising in. the Land wwT naval Wces or inin actnal serriee m time of war or pnl.i ,

dancer, are exDrcssly excepted from th- - i.n hamendment, ifmt ao Mrsn hah tie hcM i..answer for a capital orstberwie in famous critu.unless on a presentment or inlietui.-n- t .if acran ;

jury." and it is admitted mat the
plies to other aiueudaants as well a u ine nfV

Sok. we UBdnietan-- l this J.om.ti.-- !,, V, .

tbe same import and effect u.f:!,. :

Cocurreas In relation te the tovernmru' ! .

army and navy and th" smHtia bad been rccit i

in the amendment, ami saw as within thte M,vr
ers bad oeea expressly excepted irum it- - ..peu
tion. The States, most lensJonsof cnrr n .i. ,'im. n- -

upon the lflertrM ef tbesiSlBen. when :

additional safeguards in tbe form ot auend
ments. excluded specially trcm thtir eiu -- t

in the land and naval forces. XIitl-- Jl.i
sachnsetts proisjot (bat "no aetson slttil

for any eriate by wbteb be would im-a- r

r'immiMss pimyhmsnt bss of life until be '
rrt rnslicttsl nr n grann inrj-- . Mm r m sr. .

coses as may arise in ths government nd
lation of the land force." The sxcepti-- i"
similar amesdments profMiseit by Nsw Turk.
MaryUnd. and Virginia, was in the misc ..
eqnrralent term. Tbe anemrments prop.-.--

by ths States were eoissidered by the ftrst Co- -,

areas, and such as were approved in salrst m,
put in form and propescd by that blr t-

ithe States. Amonr tbsise prrecuml asnsiih-- e

miently rattSed. was that wbieb now staskLs
the fifth amendment ef lavs eanstUntioaj. t

doubt that this amendment was intend, .1

to hare the same fares aad eibet as the sram
proposed by the Stales- - We saomit acrr.

to a eoiwl ruction whieh Trill i tapes en tbe
ception in the fifth amendment a ;snscothi-- i

than that enviously iedicnted by aetton of
conventions.

AVo think, therefore, that tbe power ol t'
gress, in the government of the land anil nam i

farce, ami of tho raititia. is net at nil anVtssl bi
the nth or any ether amendment. It i not m- -

essary to attempt any prsciss definition ot
of this power. Bnt may it not ln- -

said that government Inetades protection and
defense as well as the rsstntatloa of ustentad ,i I

ministration T And is it impossible to im.igin.- -

cases m watch etttiens eowsnrrir or attemiitm
the destruction or great injury of the nation i!
forces may be subjected by Lonitrese to milit.c
trial and punuhn.ee! in the just exercise uf tin
undoubted unconstitutional power? Cmiic, i

but tbe axent ofthe aatien. and does not the
enrity of individual, asaiast lb abus ot tin

of every other power, depend on the
gence ami virtue of the people, on their -il t..:
public and private liberty, upon osY ial np.n,
sibility secured by law. ami upon the lic.,iien

elections, rather than upon donotfulcou-tn- .
ttojM of lestslattve powers t

SaV weds net pat er WBhsJajl, ttrkt Cnncro' .

might AMlaaiMa suaa a, mlHtasy anan mission a i

was held in Indiana, upon the psss-n- r to provi I .
for ths government of ths nuasswl iMesa.

Congress has tbe pswsr. nai oniy tn nuse and
support nnd govern srmiss. but lo tlselare war

has, therefore, the power to provide by Uw
for carryinir on war This power necessarily tv
tends to all legislation essential to the prosecii
tion of war with vigor ami success, except so,1,

interferes with the command of the forces u: i

the of campaigns. That power and dut i

belostr to the President as Commander in Chu-t

liotfa these powers are derived from tiie .'.-- i i.
tntioB. but neither P defined by that inrutn.-ii- i

Their extent mast be determined by th. u e,

by the laws of nations, sad by the pnn-- i

pies ef our institutions.
The power to make the nefasanrn laws is m

Conaress ; the iower to execute in th President .

Hath powers, imply many subordinate anal aux
ilinry power. Each ineladss all Minorities e
scntial to Its due exerriie. Bnt nettner can tlm
President, in war more than in psass, inlru.U
ujion the proper authority of Cosstress. nor Con -

upon the proper nathorlt or the Pr.-s- i
Sress Both are servants of the people, who-- a

will is cxpressesl in tho fundamental law. Con
gross cannot direet the sondaet of eampain .

nor can the President, or any commander under
him. without the sanction ef Congress. m.ht,it
tribnaals far the trial and punishment ot ol
tenses, either of soldiers or civilians, unless ta
cases of a eentrolllng necessity, which justiti.-- i

what it cempeis. or at least ensures acts of i
dsmnity from the justieo of the tarislaturt- -

We by no means assert that Cons r esu'.
lish and apply the laws uf war whsrs no w.t
has been declared or exists.

Whero peace exists the laws of peace aw
prevail. What ws do maintain it. that when ths
nation is involved In war. and soma portions ..:
the country are invaded, and ait are exposed t
invasion, it is within the power of Cotwr-bt-s t .

determine in what States or districts inch groat
ml tusmlnert nubHe dancer exists as jnstitH-

the authorisation of military tribunals for fie
trial ofcrimos and offensss against the dlssipl me

security of tbe anay or against the puMi

'"in Indiana, for example, at tbe tieia of
ef Alillisan ami hU eonspiratori. it is

by the papers in the record hat ths
State was a military district, ws.1 tbe theatre ..r
miPtary operations, bad been aetaaUy invaded
and was constantly threatened with invasion

appears, also, that a powetiii! secret aaso-n-

tion. composed of eitisens and others, existe t
within the State, umter military onranutati.'ii
eonspirinz against the draft, and plotting uisu r
rectlon. the liberation ofthe prisoners of war a
various depots, the seiiure et the State and na
tional arsenabi. armed with

and war against tha national go urn

We cannot doubt that, !n stteh a tints sf pubh.--
anger. Congress had power, under ths eenstili

tion, to provide for the organization of a mil
tary oommission, and for trial by that roanmi-sio- n

of persons engaged m thkt sensptrssy. Th
fast that the Federal courts was open was r..

garded by Congress at a wAeisstt rnwmn tor
ezerclsinir the power; but that fSet ceuld
deprive Congress of the right to exetvie i

Those courts might be lopen and unsHturbed
the exasutien of their tunstionsand yet wh ,lr
incompetent to avert threatened Anger, or (

pnniso, witn aaequaw prwastwiiMte anu r --

taioty. the guilty conspirators.
In Imliana Ihe Judges and officers of In

courts were loyal to the govsrnmsai. But
might have been omerwwe. in im. oi
lion nnu citii nr iv ii mw rw
that Judges ami Marshals will mis aetitc.irui
pathy with the rebels, and sonrts their n
efficient allies.

We have confined eareerve iine qaeaiom
power. It was lor t;onress u ueiermine i i

question of expedleBcy. And Constrem did J
term in e it. That body did not sec fit to aulhonra
trials by military eommlssson in India.ia. bur

Wi'
that prohibition we are satisfied, and Iimu.

have remainetl silent If the answers to ths qu
tions certified hail been put on that
witbont denial of tho existeaeeof apowerwh .i
we believe to be constitutional aud important t

the public sarety a uensi wiiicb, as we noo
already augttested. sesnw to draw in question t!.
poweroi congress n pnwiei irom prucet-ui-'ji-

the members of military eemmissiona wbo aete I
in obedience to their.superior offioers, an lwU 3
action, whether warranted by law or no. vs?
aupreved by that uprisht and patriotic I'rt J. ii

under wbose auminufranou me punn i,
rescued from threatened destrustion.

We nave tausiarsaiuiiwieoi maniai riw jj
do we propose to say raasft. IV bat we hi.j
already sahl suaieienuy muieaies our npini m
iht ihra ts no law for the government f I'm
citssens. the armies, or the navy of the I n ' I
States, within American unsuKRon. wni'-- i

notcenlaineil In or derived from theoon-- t x

tion. Ana wnerever our army nr navy lu.if K

beyond our territorial limits, neither cm go "
yond tbe authority of the President or the leg. s
lation of Congress.

There are under tne constitution inrao a ni-o- f

military jurisdiction one ta be exercised I. I

in peace and war another to be exercise l i

time ef foreign war without the bonndarlts
ths United States, or In Unit .of rebelHw an
civil war within Stal.J or dlstriets oeaMc,l l ,

Kebels treated as belligerents; and a. thud to I
oxereise.1 in time or invasion or insurmtt i

within the limits of the tatted Stales, or Jur". t
rebellion within the limits of States maintain..
adhesion to the national gevernment. Tsbet t h a

public danger requires bis exercise. Ihe fit"
these may be calletl Jarisdlttlon ander r SB .

tsw. and. is found in aota eroagrsss pras-- n

ing miss and articles of war. or titherwi-- o piu
vbllag for the rovernmsntof ths naUonslfcice
the second may be distinguished as niLT-i- rt

oovrasiiBHT. superseding s far as may t-

doomed expedient, ths local law. and exer ho t
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